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EDITORIAL NOTES. 





Criticisms are made from time to time by newspapers concerning 
what they term the “growing practice” of judges in taking the trial 
of cases practically out of the hands of juries after the latter have been 
sworn to decide them. Sometimes it is by directing verdicts, sometimes 
by discharging juries without allowing them to decide them, sometimes 
by setting aside verdicts after juries have decided them. The lay mind 
does not seem to be able to distinguish between when it is and when 
it is not proper for judges to say that, the law being so and so, there is 
no cause for the rendition of a verdict by a jury, or, if cause, that the 
verdict has been erroneous. A clear statement of the situation was 
made recently by Mr. William Nelson, of the Paterson Bar, to the “Call’” 
of that city, which had recently criticised the matter alluded to above 
with some severity. Mr. Nelson has the right conception of the whole 
matter, as would be natural, considering his long experience; and we 
are pleased to transfer his remarks to the Journal without any solicita- 
tion upon his part that we should do so. The article speaks for itself, 
and it is scarcely necessary to call attention to it to secure its careful 
reading. It may readily be, in fact it sometimes certainly is the case, 
that a judge may seem to be arbitrary in setting aside the verdict of a 
jury, when, in his judgment, it is against the law of the land; but, after 
all, he is but performing a sworn duty. He may make a mistake, but 
the chances are wholly in favor of his being correct, rather than jurors 
who have no knowledge of the law. The fact is, trial by jury was insti- 
tuted in times of great oppression by judges who were corrupt or alto~ 
gether obedient to the dictates of kings, nobles or landed proprietors: 
in countries not beginning to be as civilized as they are now, and it: 
was necessary for the protection of the average individual that he should: 
have the right to call on twelve of his neighbors, presumably his equals, . 
to decide questions relating to his life, liberty and property. But in‘ 
these days the safeguards thrown around the essentials to a man’s pursuit 
of happiness are such that, usually, no one realizes more than himself 
how absurd it is to leave many questions to a jury when they involve’ 
principles of which jurors cannot have sufficient knowledge. It is safe’ 
to say that if there could be an entire reconstruction of legal practice 
based upon present experience, and not on the customs of the past two 
hundred years, almost every litigated case would be decided by one or 
more competent judges and not by juries. Even if New Jersey juries, 
and probably those of most other states, have “good sense,” this does 
not take the place of good, sound law. 
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Of necessity Dowieism must get into the courts. In states where 
the laws require that minors shall have medical attendance in case of 
sickness, or in case the parent or guardian, whose duty it is to supply it, 
fails to do so, the neglect is a misdemeanor, there are likely to be com- 
plaints to grand juries, and they are as likely to indict in order to follow 
out the mandates of the statutes. Such a thing happened in the state of 
New York in the case of People v. Pierson. Mr. Pierson was not a 
Christian Scientist, but, on the contrary, believed in disease. His 
reason, however, for not calling in a physician for his adopted daughter, 
who died, as is believed, because of a failure to secure medical help, 
was that he, as a Dowieite, expected divine healing to be accomplished 
by prayer, and believed in nothing else. He was indicted in 1901 and 
sentenced to five hundred dollars fine or five hundred days in jail for 
criminal neglect. His daughter had pneumonia, which ran its course 
and eventuated in her death. The code provision (Sec. 288) under 
which he was indicted provided that “the person who omits, without 
lawful excuse * * * * to furnish food, clothing, shelter or medical 
attendance to a minor is guilty of a misdemeanor.” It was decided in 
the Supreme court that the conviction would stand, and the Court of 
Appeals, on October 13, by unanimous vote, sustained this decision. 
Mr. Justice Haight wrote ‘the opinion and, in the course of the discussion, 
said: “We quite agree that the code does not contemplate the necessity 
of calling a physician for every trifling complaint with which thechild may 
be afflicted, which, in most instances, may be overcome by the ordinary 
household nursing by members of the family; that a reasonable amount 
of discretion is vested in parents charged with the duty of maintaining 
and bringing up infant children; and that the standard is at what time 
would an ordinary prudent person, solicitous for the welfare of his child 
and anxious to promote its recovery, deem it necessary to call in the 
services of a physician. * * * The legislature first limits the right 
to practice medicine to those who have been licensed and registered, 
or have received a diploma from some incorporated college conferring 
upon them the degree of doctor of medicine; and then, the following 
year, it enacts the provision of the Penal Code, under consideration, in 
which it requires the procurement of medical attendance under the cir- 
cumstances to which we have called attention. We think, therefore, 
that the medical attendance required by the code is the authorized 
medical attendance prescribed by the statute, and this view is strength- 
ened from the fact that the third subdivision of this section of the code 
requires nurses to report certain conditions of infants under two weeks 
of age ‘to a legally qualified practitioner of medicine of the city, town 
or place where such child is being cared for,’ thus particularly specifying 
the kind of practitioner recognized by the statute as a medical attendant. 
* * * * The peace and safety of the state involves the protection 
of the lives and health of its children, as well as the obedience of its laws. 
Full and free enjoyment of religious proicssion and worship is guar- 
anteed, but acts which are not worship are not. A person cannot, 
under the guise of religious belief, practice polygamy and still be pro- 
tected from our statutes constituting the crime of bigamy. He can not, 
under the belief, or profession of belief, that he should be relieved from 
the care of children, be excused from punishment for slaying those who 
have been born to him.” 
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When Mr. John W. Griggs was governor of the state he sent 
various messages to the legislature advocating the purification of the 
Passaic River. Some steps were taken toward the desired end, but 
none eventuated in securing the result sought. During the administra- 
tion of Gov. Murphy a commission was appointed to actually perform 
the herculean task, and there seems to be some surprise among a few 
of the newspapers of the state that ex-Governor Griggs should be now 
arguing before the New Jersey Supreme court on a side apparently 
different from that positively taken by him when he was the executive. 
We do not see, however, that there is any particular relation between 
the then and now points ‘of view. When Mr. Griggs was governor he 
advocated what he states he still advocates, the purification of the 
Passaic, and, of course, along constitutional lines. He now contends 
(as an employed lawyer) that the legislative enactment which proposes 
to secure the desired end must be constitutional; that the act in contro- 
versy is unconstitutional. Whether his present contention is upheld or 
not, we fail to see why the lawyer has not a right to take that view of the 
case and so argue before the Supreme court. If it is his personal 
opinion he has a right to it. In any event, as he is presenting the side 
which it is right for somebody to present, and which he, as a lawyer 
of ability, has been employed to present, to our mind it is really unim- 
portant whether the views asserted by him are his individual opinions 
or not. Ina discussion of any constitutional question, as of any ordinary 
legal question, there are two sides, and one of the chief objects in having 
lawyers practice in the courts at all is to have those two sides faithfully 
argued. The seeming incongruity is really of no consequence in the 
light of all the facts and of the customs of modern practice. 





It has been decided by the Court of Errors and Appeals that the 
decision of the Supreme court, in State v. Kenilworth, must stand, and 
that hereafter palmistry cannot be practiced in New Jersey. It is now 
finally held that those who do so are guilty of violating the law relating 
to disorderly persons, palmistry being ‘classed with various other imposi- 
tions which delude people with the intent of “telling their fortunes.” 
The statute against palmistry in New Jersey dates from 1799 (Paterson’s 
Laws, p. 410), and the language of our statute is this: “All persons 
who shall use, or pretend to use, or have skill in physiognomy, palmistry 
or like crafty science * * * shall be deemed and adjudged to be 
disorderly persons.” (P. L. 1898, p. 942, Sec. 1). The case was first 
argued in the Supreme court before Justices Hendrickson and Dixon. 
Mr. Justice Dixon gave the opinion in February last affirming the con- 
viction (to be found in full in 26 N. J. L. J., p. 142.) “Undoubtedly,” 
said the Justice, “within the intent of this statute palmistry is a crafty 
science, that is, one by which the simple-minded are apt to be deceived. 
« * Tf ever there shall be discovered any rational evidence that palm- 
istry is a real science its use for honest purposes will pass beyond the 
range of this statute; but in the present case the use of palmistry was 
plainly within the prohibition.” The Errors and Appeals takes the same 
view; and so an occupation, which has been a profitable means of 
subsistence for a great many crafty people within the borders of this 
state, must cease, and the craftsmen betake themselves to pastures new. 
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It will surely be gratifying to visit Atlantic City, where the imposter, 
whose indictment was the foundation for the courts’ opinions, held forth, 
and be able to walk on the boardwalk and find the so-called “‘palmistry 
parlors” uninhabited by them. 





The American Bar Association had submitted to them, at their 
annual meeting at Hot Springs, Virginia, on August 27, a most import- 
ant report of their “Committee on Legal Education and Admissions to 
the Bar.” It has now been printed in pamphlet form and distributed 
throughout the country. The report occupies thirty-four pages of type 
and is of unusual interest. It states what are the requirements in a 
few of the leading states, and what are taught in the American universi- 
ties where there are law schools, and quotes liberally from the presidents 
of these universities concerning the subject of proper preparation on 
the part of students before they should be admitted to practice law. 
The general tenor of the report, of course, is to the effect that the 
standards of admission to the Bar in most of the states is too low. It 
states, and with entire correctness, that “the formal requirement of a 
good moral character for admission to the Bar is of little practical value. 
It may, no doubt does, prevent some from being admitted, but at the 
age at which young men are admitted they have, as a rule, no record; 
they have had little contact with the world, few temptations, and their 
character is unformed. The main reliance in forming a standard must 
be on education.” The committee clearly mean here by the term 
“education,” not mere knowledge of legal definitions, but an education 
in the broadest sense of the word. This education, they hold, is essential 
in order that the reasoning powers of a young man may be developed 
so that he may be “able to grasp complicated facts, to select from the 
mass of them the salient and important ones, to determine quickly and 
accurately the application of legal principles to the facts, and thus to 
lay down immediately a sound course of action in difficult circum- 
stances.”” They do not believe that a mere clerkship in a business office 
can fit one for handling cases or advising clients. They advise a pretty 
exact knowledge of the Latin language as best fitted to train the student 
in clearness and accuracy of expression, which should be “carried at 
least a year or two beyond the high school,” and that “a careful study 
of the masterpieces of English literature, training for two years at least 
in advanced original composition and in written and oral argument 
and some acquaintance with modern literature in general” are requisites 
as a foundation for a good lawyer. The committee then specify that, 
“in addition to a high school training, a student, before beginning his 
professional studies, should pursue the following courses,’ and they 
enumerate them as: Latin, French, English literature, English composi- 
tion, mathematics, sciences, economics, each two years; constitutional 
history of England and of the United States, also philosophy or 
sociology, each one year. The conclusion of the report of the committee 
is put so admirably that we must quote it here, at the same time saying 
that to the views of this committee we give our hearty approval: “Tf 
it is urged that many of the present and past leaders of the Bar have 
succeeded without this training, the answer is that at the time they 
entered practice it was possible for a young man to educate himself after 
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admission; and that they represent the fortunate minority who had the 
ability and the persistence to do so. Among the younger members of 
the Bar the power of preliminary training is making itself felt with 
increasing force; and it is no longer possible in the greater part of the 
country for a lawyer to educate himself after admission: If the standard 
suggested by your committee appears so high as to be merely visionary, 
the answer is that it is practically the same as the required standard 
on the continent of Europe; that it is the standard required by custom, 
if not by law, in England; and that it is at most a year in advance of 
the standard now required in several states for entrance into the medical 
profession. To maintain the dignity and power of the Bar is one of 
the highest duties of our profession. This depends largely on efficiency. 
To transmit the Bar to our successors unimpaired in power and prestige 
is a duty we owe to society and posterity. No more practical way to 
perform this duty exists than to maintain proper standards of admission.” 


TAKING CASES FROM THE JURY. 


Jurors are sworn to well and truly try a case, and to “give a true 
verdict according to the evidence.”’ The principal difficulty of reconcil- 
ing the power of judges to set aside verdicts, direct verdicts, etc., with 
the duties and rights of jurors arises from the misconception of the full 
meaning of this word “evidence.” Its legal interpretation has been 
thrashed out through a thousand years of practice in the common law 
courts of England and America, as a result of which certain rules have 
come to be universally recognized as in force regarding the admissibility 
and weight of evidence. These rules, as thus worked out in actual 
practice, are set forth and explained at great length in a dozen or more 
treatises of recognized authority. 

The rules of evidence have thus been reduced almost to a science, 
which, like other sciences, requires expert knowledge to understand, 
to explain and to apply. A very large proportion of a lawyer’s time 
in preparing his cases is spent in considering how the rules of evidence 
will apply in the given case, for there is a certain amount of flexibility 
in adapting or applying rules. It is impossible to expect that the average 
layman, who has not given years of study to the subject, can understand 
these rules of evidence, the reasons for their being, or the force of their 
application. Hence, it becomes the duty of the judge presiding at the 
trial to instruct the juror on this point. 

Most jurors understand, of course, that the general rule is that 
hearsay evidence shall be excluded, but they do not understand just how 
and when it is permissible to admit hearsay evidence. The average 
juror also understands in ordinary cases that he may safely disregard 
the mere opinions of witnesses, to which, in French courts, a great deal 
of weight is attached; but it is only the court that can instruct the jury 
when it is permissible to regard the opinions of witnesses upon the 
ground that they are expert witnesses, or have special knowledge on 
the subjects concerning which they are called upon to testify. In the 
French courts a witness is permitted to give his opinion as to the guilt 
or innocence of the accused. This is reserved exclusively in the English 
and Americen courts as a prerogative of the jury. 
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The average juror also understands that in what are called civil 
ctions the plaintiff is expected to prove his case by competent evidence, 
and that his evidence must be, on the whole, of greater weight than the 
evidence for the defense. He is not at liberty, however, to disregard 
the evidence on either side, but is expected to weigh it carefully. 
Neither is it competent for a juror deliberately to exclude from con- 
sideration the evidence of a witness whose testimony is unimpeached, 
simply because he has had a personal quarrel with that witness, or 
because he does not like the plaintiff's lawyer, or because he thinks 
the plaintiff, on general principles, is entitled to a verdict anyhow. 
There are some lawyers who at times will offer evidence for the sake 
of its effect upon the jury, although they know perfectly well that it 
ought to be, and will be, excluded by the court. 

This is sometimes done to excite the sympathies of the jury when 
the lawyer has a weak case, and occasionally it does have the desired 
effect, the jury getting a notion that the court is prejudiced against one 
side or the other, and taking the bit between its own teeth, so to speak. 
In such cases, where the verdict is directly contrary to the legal evidence, 
it is the duty of the court to set aside such verdict, because the court is 
there to hold the scales of justice evenly between the plaintiff and defend- 
ants, and can not permit the jury to throw into one scale or the other 
prejudices, ignorance or a misunderstanding as to the rules, the nature 
or the value of the evidence produced. 

I have said that the courts are just as much bound by the rules of 
evidence as the juries. Some people think that the judges can make the 
law to suit themselves whenever they see fit, but judges are controlled 
by the statutes and by the law as laid down by the decisions of the 
courts, just as much as the layman is. I once made an application to 
the chancellor for an injunction, and submitted to him a line of decisions 
in support of my application. He examined them with great care, and 
said that he agreed with me entirely as to the propriety of my applica- 
tion, and in a similar case had so held. Unfortunately, however, for me, 
the Court of Errors and Appeals, a few days before, had reversed his 
decision, and consequently he could not grant my application. I 
remarked jocularly that he now had a good chance to get even with the 
Court of Errors and Appeals, but he smiled and shook his head, and 
said that the decision of the Court of Errors and Appeals controlled his 
action, although he still held his own original individual opinion. There 
have been other cases where the Court of Errors and Appeals has 
reversed the decisions of the judges of the Supreme court, and, whatever 
those judges may have thought, of such reversals, they have always 
thereafter followed the decisions of the higher court. 

The most frequent instances of differences between courts and 
jurors probably are to be found in what is known as damage cases. In 
such cases there is often the very widest range of views taken by jurors, 
and there is a great latitude allowed them. The feelings of the party 
injured, the suffering from shock, the more or less permanent nature 
of the injury—these are some of the elements of damages that are con- 
sidered. In suits, however, under what are known as the “death act,” 
the scope is very much narrowed. Under the English common law no 
suit could be brought on account of the death of a person. 
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A statute passed in New Jersey in 1848 was the first act authorizing 
suits of this character to be brought in this state. This act, however, 
expressly limits the action to be brought for the pecuniary injury result- 
ing from such death to the wife and next of kin of such deceased person. 
Now, the pecuniary injury is the injury in dollars and cents, and must 
be a matter of calculation upon some reasonable basis. If a man forty 
years old, in good health, earning three thousand dollars a year, is. 
killed in a railroad accident, through the fault of the railroad company, 
the injury to his widow and next of kin may be estimated upon the 
basis of three thousand dollars a year for the number of years he may 
be reasonably expected to live, and such expectation of life is calculated 
from what are calied the “mortality tables” accepted by the insurance 
companies. 

To offset this, there has to be considered the possibility of the man 
losing his earning capacity. In such cases, also, the question always 
comes up as to whether or not the death resulted in any manner from 
the act of the person killed; in other words, from his ‘contributory 
negligence.” ‘This is defined by well established rules of evidence, which 
are not familiar to the lay mind, and which it is the duty of the court 
to explain to the jury, and the jury must be controlled by the direction 
of the court in that respect. 

It often happens that the death of the person has resulted in peculiar 
hardships to the widow and next of kin, and the jury is naturally 
influenced by sympathy to give a verdict for an amount so much larger 
than the person could be reasonably expected to have earned had he 
lived, that the court is obliged to set the verdict aside. In the recent 
trolley trial at Newark, where the directors of the trolley company were 
indicted for causing the death of one or more of the Newark High 
School children, the evidence failed to show culpability on the part of 
the directors, and the judges sitting in that case accordingly, under the 
rules of evidence and prior decisions of the court, which they were bound 
to follow, directed the jury to acquit the defendants. 

One of the most noted cases of recent times has been what is known 
as the Graham case. A child between four and five years of age was 
run over and killed by a trolley car in Hudson county in 1896. The 
father was appointed administrator, brought suit for damages, and 
recovered a verdict for five thousand dollars. The Supreme court set 
the verdict aside as “absurdly excessive.” A second trial was had in 
1897, when another verdict was rendered in favor of the plaintiff for 
five thousand dollars. This was also set aside by the Supreme court 
in 1898, on the same grounds. The opinion of the court was delivered 
by the present Chief Justice Gummerc, and in that opinion he stated 
the fact that the statute confines the recovery in such cases to the 
pecuniary injuries sustained by the next of kin by reason of the death of 
the decedent, and he went on to say: “Children are more often an expense 
than a pecuniary benefit to the father. If, at the father’s death, an 
account was stated showing on the one side the moneys expended by 
him in the education, maintenance and support of the child, and, on the 
other side, the moneys received by the father from his child, in the 
majority of every hundred cases the monies expended for the benefit of 
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the child would be found to be far in excess of the amount received 
from him.” 

This is the famous decision in which Justice Gummere was mis- 
reported as saying “that the life of the child is not worth more than a 
dollar.” The language oi the opinion, it will be observed, is strictly 
in accordance with the statute and with the previous decisions in similar 
cases, and is characterized by his usual precision and perspicacity. A 
third trial took place in 1898, and again resulted in a verdict for five 
thousand dollars. This verdict was in turn set aside by the Supreme 
court in 1899, and in rendering the opinion in that case, Chief Justice 
Magie (now Chancellor) said: 

“The damages properly to be awarded in the case were such as 
would compensate the father for the reasonable expectation of pecuniary 
benefit from the deceased during the period of his minority, when he 
owed service to his father, and thereafter when he would become eman- 
cipated by being of full age. To fix the precise amount that would thus 
compensate the father may be difficult, perhaps impossible, but it is 
not impossible to determine that five thousand dollars far exceeds 
any reasonable probability of pecuniary benefit from the continued life 
of the deceased. Looking at the liability of the father for the support, 
maintenance and education of the child during minority, and considering 
what pecuniary benefit the father would receive from the son’s earnings 
during and after minority, in the most favorable aspect, it is plain that 
the award far exceeds any possible amount of such pecuniary benefit.” 

The case was ultimately compromised by the railway company pay- 
ing the father one thousand dollars and all the expenses of the several 
trials, amounting to three thousand dollars more. 

I had a similar case one time myself, where a little child was run 
over and died in a few months from tie effects of his injuries. He was 
about six years old and the son of a silk weaver, and in proving my case 
I showed that it was the intention of his father to bring him up to his 
own trade, and that he would probably be able to go to work when he 
was twelve or thirteen; what he would earn until he was twenty-one; 
what it would cost to support him until that time, and what would be 
the net difference in favor of the father, who would be entitled to his 
wages. 

You see, it was simply a mathematical calculation, based, of course, 
upon probabilities and uncertainties, but the jury gave me a verdict for 
seven hundred dollars, which was very iair under the circumstances. 
Had the father been able and intending to send his son through college 
and to prepare him for a professional career, it is obvious that he could 
not have expected to receive any pecuniary benefit from the boy before 
he became of age. If the present so-called “labor laws,” restricting 
labor, had been in force at the time I could not have calculated on his 
beginning to earn wages at twelve years, and consequently the amount 
of damages proved would have been less, 

A very striking instance of the occasional disposition of a jury to 
ignore the evidence was reported in the “Call” last spring, I think, 
when, in a suit brought against the trolley company in Paterson, the 
plaintiff's case was conclusively established by the evidence, and the 
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‘defendants offered no evidence in contradiction, yet the jury, by a curious 
ignoring of their oath to give “a true verdict according to the evidence,” 
found for the trolley company. I think every one admitted at the time 
that the judge was perfectly justified in setting the verdict aside, and 
discharging the jury as unfit to serve further. 


WILLIAM NELSON. 


From ‘ Paterson Daily Call.” 





RICCIO v. MAYOR, ETC., OF CITY OF HOBOKEN. 


(New Jersey Court of Errors and Appeals, September 21, 1903.) 


Constitutional law—Special leg- 
islation—School law—Regulations 
—Classification—1. For the pur- 
pose of legislation “providing for 
the management and support of free 
public schools,” classification of 
school districts is permissible, with- 
in due limits of generality, and 
divergent legislation based thereon 
is not “local or special,” within the 
prohibition of Article 4, Sec. 7, Par. 
11, of the constitution, as amended 
in 1875. 2. The legislature, upon 
subdividing the whole territory of 
the state into school districts, coex- 
tensive with the municipal bounds 
of the several cities, incorporated 
towns, boroughs and townships, 
may establish divergent regulations 
for the management and support of 
the schools, based merely upon the 
common-law classification of the 
municipalities themselves. 3. A 
legislative classification of school 
districts, proceeding on lines ger- 


Error to Supreme court. 


mane to the objects and purposes 
of the law, may serve to make gen- 
eral an enactment providing for the 
management and support of the 
schools. 4. The so-called General 
School Law of 1902 (P. L. 1962, p. 
69) classifies school districts with- 
out adhering either to the common- 
law classification of municipalities 
or to any method of classification 
that is germane to the purposes of 
the enactment. It is, therefore, 
unconstitutional, as being a local 
and special law providing for the 
management and support of free 
public schools. 5. Unconstitu- 
tional provisions may be eliminated 
from a statute only where they are 
interjected into an enactment 
otherwise valid, and are so inde- 
pendent and separable that their 
removal will leave the constitu- 
tional features and purposes of the 
act substantially unaffected by the 
process. 


Action by Michael Riccio against the mayor and council of the city 
of Hoboken. Judgment for defendant (54 Atl. 801), and plaintiff brings 


error. Reversed. 


Mr. John R. Hardin and Mr. Malcolm W. Niven for plaintiff in 


error. 


Mr. Robert H. McCarter, Attorney General; Mr. James F. Min- 
turn and Mr. Michael Dunn for defendant in error. 


PITNEY, J.: The question presented for solution is the constitu- 
tionality of the so-called General School Law of 1902, entitled “An act 
to establish a system of public instruction” (P. L. 1902, p. 69). It is 


attacked as being a “local or special law providing for the management 
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and support of free public schools,” and therefore prohibited by Article 
4, sec. 7, par. 11, of the constitution as amended in 1875. The act 
contains two hundred and fifty sections. Our present inquiry relates 
particularly to those portions that have to do with the home govern- 
ment of the schools, as distinguished from state and county ‘supervision. 
Sections 33 to 41 are grouped under Article 5, with the caption “School 
Districts.” Sections 42 to 80 are grouped under Article 6, with the cap- 
tion “Boards of Education in City School Districts.” Sections 81 to 
99 are grouped under article 7, with the caption “Boards of Education 
in Township, Incorporated Town and Borough School Districts.” 
Aticles 6 and 7 provide separate codes for the school districts covered 
thereby, respectively. The differences relate principally to the mode of 
choosing the local trustees and to the method of raising moneys for 
the support and maintenance of the schools. For city districts there is 
a referendum to the people of the question whether the board of educa- 
tion shall be appointed by the mayor or shall be elected by the people. 
The annual financial budget is to be made up by a board of school esti- 
mate, of which two members are to be appointed by the board of educa- 
tion from its own membership, and the common council or other body 
having power to make appropriation of moneys raised by tax in such 
city is to appoint two from its membership, and these four, together 
with the mayor or other chief executive officer of the city, are to con- 
stitute the board. The same board determines the ainounts necessary 
to be raised for the purchase of lands and construction, etc., of school 
buildings; the power of appropriating and borrowing money for the 
purpose being reposed in the common council or other municipal body. 
In the township, incorporated town and borough school districts the 
board of education is to be chosen by the people at the annual school 
meeting. Such questions as the raising of money by district tax, the 
issuing of bonds, the purchase of lands and construction of school build- 
ings, and the condemnation of land, are to be decided by vote of the 
people of the district. The specific provisions respecting the raising of 
a district tax for school purposes are found in sections 179 and 180. 
Those relating to school district bonds are found in sections 188 to 193. 

From the opinion delivered by Mr. Justice Dixon in the Supreme 
court (54 Atl. 801), it is manifest that the only question discussed 
before that court was the constitutional validity of a classification of 
school districts for the purpose of divergent legislation, made by plac- 
ing all city school districts in one class, and all other school districts 
in another class. The act was dealt with as if, either by its terms or 
by force of previous legislation, all the school districts of the state were 
coterminous with the bounds of some municipality. In this court certain 
features of the act not adverted to below were pointed out and discussed. 
As will be presently shown, they result in subdividing the two principal 
classes of districts just mentioned, and bring into play special discrimina- 
tions, so that the act does not operate uniformly in all cities, nor uniformly 
in all the other forms of municipality. 

Our constitution, since the amendments of 1875, has recognized the 
common law classification of municipalities into counties, cities, incor- 
porated towns, boroughs, villages and townships; and it is already estab- 
tablished by repeated decisions of this court that the constitutional 
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inhibition against special legislation regulating the internal affairs of 
municipalities is not violated by laws that make distinctions between 
the different forms of municipalities, based merely on the common law 
classification. Hermann v, Guttenberg, 63 N. J. Law 616, 44 Atl. 
758; Boorum v. Connelly, 66 N. J. Law 197, 48 Atl. 955, 88 Am. St. 
Rep. 469. It is equally well settled that where the legislature makes 
a departure from the common law or constitutional classification, either 
by subdividing one of tie classes or by excepting a part of a class from 
a given legislative scheme, the legislative classification thus resorted to 
must be germane to the purposes of the enactment. It must rest on 
peculiarities or characteristics that substantially differentiate the locali- 
ties included from those excluded, and that render divergent legislative 
enactments appropriate to the several localities respectively. 

In the present case we have to consider not only the constitutional 
prohibition of special laws regulating municipal affairs, but the additional 
prohibition of special laws “providing for the management and support 
of free public schools.” In Lowthorp v. Trenton, 62 N. J. Law 795, 44 
Atl. 755, this court, speaking through the present Chief Justice, intimated 
a doubt whether under this clause any classification of schools or of 
school districts was permissible. Upon full consideration we are now 
unanimously of the opinion that such classification, within due limits 
of generality, is permissible. Assuming that, for purposes of local man- 
agement and support, a single school might be treated as a natural, 
logical unit, and that the adjacent territory, whose children should attend 
there for education, and whose citizens and property owners ought to 
contribute especially to its support and to have voice in its management, 
might be set apart as a “school district,’ we entertain no doubt that 
these units may be grouped together, so that single districts may be 
made to comprise numerous schools, combined for purposes of local 
government. We are likewise unanimous in the view that schools and 
school districts having characteristics so nearly alike as to require similar 
treatment in legislation may be grouped together in classes, and that 
such classification may be made the basis of divergent legislative pro- 
visions, appropriate to the different classes respectively. In the opinion 
of all a legislative classification of school districts, proceeding on lines 
germane to the objects and purposes of the law, would serve to make 
general an enactment providing for the management and support of 
the free public schools. 

Upon one question, however, the court is divided, and upon only 
one. It is this: May the legislature, upon subdividing the whole terri- 
tory of the state into school districts co-extensive with the municipal 
bounds of the several cities, incorporated towns, boroughs and town- 
ships, establish divergent regulations for the management and support 
of the schools based merely upon the common law classification of the 
municipalities themselves? A majority of the members of the court have 
reached the conclusion that this question is to be answered in the affirm- 
ative. They consider that the management and support of the schools 
is so much a matter of local concern as to admit of legislative treat- 
ment according to the same lines of classification that apply to the 
general internal affairs of municipalities. They hold, therefore, that 
the common ifaw classification of municipalities may be adopted in 
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legislating about matters of school management and support, when the 
school districts are made to conform to the corporate limits of the muni-- 
cipalities, and that the declarations to the contrary in the case of Low- 
thorp v. Trenton, 61 N. J. Law 484, 40 Atl. 442; Id., 62 N. J. Law 795, 
44 Atl. 755, have been in effect overruled by the later cases of Hermann 
v. Guttenberg 63 N. J. Law 616, 44 Atl. 758; Boorum v. Connelly, 
66 N. J. Law 197, 48 Atl. 955, 88 Am. St. Rep. 469; and Lewis v. Jersey 
City, 66 N. J. Law 582, 50 Atl. 346. 

A minority of the judges, including the writer of this opinion, have 
found themselves unable to adopt this view. We give to the constitutional 
prohibition of special laws respecting schools an independent force and 
effect, unqualified by the prohibition respecting municipal legislation. 
We read it in connection with the constitutional mandate that “the 
legislature shall provide for the maintenance and support of a thorough 
and efficient system of free public schools for the instruction of all the 
children in this state between the ages of five and eighteen years.” 
Assuming that the legislature might make the schools a matter of special 
concern to the several municipalities, either by establishing school dis- 
tricts coterminous with municipal districts, but having separate local 
government, or even by delegating the management and support of the 
schools to the municipal governments themselves, we are unable to 
see how the constitutional prohibition of special laws for the manage- 
ment and support of the schools can be thus deprived of effect. Differ- 
ences in the mode of school management and support that are made 
to depend upon the mere circumstance that one group of schools is 
located within a “city,” and another group located within an “incor- 
porated town,” seem to us inconsistent with the constitution. Such was 
the decision in the Lowthorp case, and we are unable to see that that 
decision has been expressly or by necessary implication overruled up 
to the present time. 

Accepting, however, the view of the majority in the present case as 
settling the law upon this topic, it follows that if the statute under con- 
sideration had made the school districts everywhere coterminous with 
municipal boundaries, and had based its divergent provisions respecting 
school management and support upon the common law classification of 
the municipalities, the act would have been sustained. 

But we are all of the opinion that this act contravenes the consti- 
tution in that, while assuming to adopt in general the common law 
classification, it makes exceptions and distinctions with respect to certain 
school districts that are arbitrarily set apart and separately legislated 
about, or left subject to previous legislation, in such a manner as to 
render the act local and special within the constitutional interdict. How 
this is done we will attempt to point out. As already remarked, Article 
6 assumes to provide a code of government for “city school districts;” 
Article 7, a code for “township, incorporated town and borough school 
districts.” If all school districts were included in one or the other of 
these classes, and if each code consisted of regulations uniformly 
operative upon the class in question, the common law method of classifi- 
cation would be satisfied. Such, however, is not the case. 

The provisions respecting the delimitation of the districts are found 
principally in section 33 of the act (page 80), which reads as follows: 
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“Sec. 33. Each township, city and incorporated town shall be a separate 
school district, but each incorporated village and each borough here- 
after created shall remain and be a part of the school district in which 
said incorporated village or borough shall be situate at the time of its 
incorporation; and each borough heretofore incorporated which shall not 
have assumed the functions of a separate school district by the election 
of a board of education, or which shall not have actually acted as a 
separate school district, shall be and remain, and shall be deemed to 
have been and remained, a part of the school district in which it was 
situate at the time of its incorporation as a borough, any law to the con- 
trary notwithstanding: Provided, That whenever it shall appear to the 
state superintendent of public instruction that the best interests of any 
borough require that it be a separate school district he shall make an 
order creating such borough a separate school district. Such order 
shall not take effect until approved by the state board of education: Pro- 
vided further, That nothing in this section shall be construed as abolish- 
ing any school district which shall have assumed the functions of and 
acted as a separate school district by the election of a board of education 
prior to the introduction of this act, or changing the boundaries of any 
school district possessing complete official autonomy prior to the intro- 
duction of this act, but such district shall be and remain a separate school 
district until consolidated with an adjoining school district as hereinafter 
provided.” 

It will be perceived at once that this section makes little, if any, 
change in the territorial boundaries of the districts as they existed de 
facto at the time the act was passed. The case is submitted to us with- 
out either findings of fact or evidence upon which to base a finding of 
fact determining the actual bounds of the school districts as they existed 
prior to this act. If, however, they had been uniformly coterminous 
with municipal boundaries the second proviso of section 33 would have 
been uncalled for. Therefore that proviso amounts to a legislative 
declaration that there existed certain school districts whose boundaries 
did not conform to the limits of the municipalities. It is a matter of 
common knowledge that prior to the year 1894 such nonconformity was 
the rule, and not the exception. Partly under special charters, and 
partly under the operation of general laws, the territoty of the state had 
been divided, for the purposes of school management and support, in 
such manner that a single township or other municipality often com- 
prised several school districts, while certain other school districts were 
made up of parts of two or more townships, or even parts of two or more 
counties; and in some instances a single district was so made up as to 
comprise the whole territory of a municipality and part of an adjoining 
territory. By an amendment to the General School Act of 1874, approved 
May 25, 1894 (P. L. 1894, p. 506; Gen. St., p. 3055), an attempt was 
made to render district lines generally conformable to municipal boun- 
daries, but the operation of the act was in this respect limited by certain 
provisos, notably those contained in sections 28 and 24, which made 
special regulations with regard to school districts acting under special 
charters. In the following year a further supplement was enacted (P. L. 
1895, p. 114; Gen. St., p. 3062) enabling the boards of education 
of any two adjoining school districts to alter the boundary line between 
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their districts. And still another supplement (P. L. 1895, p. 503; Gen. 
St., p. 3067) made special provisions respecting the bounds of certain 
specially incorporated school districts, and at the same time enabled 
adjoining districts to become consolidated. 

We do not undertake to say whether other laws are to be found 
upon the statute book, under whose operation school district boundaries 
have been rendered nonconformable to municipal boundaries. Enough 
has been said to show that section 33 of the present act, by its second 
proviso, excepts from the force and effect of its earlier clauses a group 
or groups of school districts set apart by themselves according to 
arbitrary characteristics that existed at the time of the passage of this 
act. It would seem that specially incorporated districts that were excepted 
from the operation of the act of 1894—districts whose bounds had been so 
altered since that act as not to be coterminous with a municipality, con- 
solidated districts and any other district that comprised only a part 
of the territory of a municipality, or parts of two or more municipalities, 
or the whole of a municipality and part of another—remain as before. 
In view of the saving clauses it is difficult to ascribe any force or effect 
to section 33 in the direction of rendering existing districts coterminous 
with the municipalities. What its effect might be upon school districts 
hereafter created, or upon the territory of municipalities hereafter incor- 
porated, need not be considered. Nor are we now questioning the 
power of the legislature with respect to establishing the bounds of school 
districts. Our present concern is with the method of their classification 
for the purposes of this act. It is plain that this classification does not 
uniformly follow the common law classification of the municipalities, for 
the districts do not uniformly coincide with the bounds of the munici- 
palities themselves. How any exceptions are permitted by the act is 
obscure, and there is nothing before us to elucidate this question. That 
exceptions exist is entirely clear. That they are arbitrarily made is 
equally so. 

An examination of Articles 6 and 7 will disclose that the govern- 
mental regulations therein contained are applicable in terms only to 
school districts that are coextensive with the bounds of a single munici- 
pality. It is at least doubtful whether they apply to a district comprising 
only a part of one municipality, or comprising parts of two or more 
municipalities. That they were not intended to be applied in their 
entirety to all the school districts of the state is rendered quite plain by 
section 244 (page 165), which is as follows: “In any school district 
which comprises a municipality and a portion of an adjoining municipal- 
ity, members of the board of education shall be selected in the same 
manner in ail respects as they are selected in said district at the time 
of the passage of this act, and moneys for the maintenance of public 
schools therein shall be ordered, assessed, levied and collected in the 
same manner as they are ordered, assessed, levied and collected therein 
at the time of the passage of this act.” We should note, also, that part 
of section 249, which deciares that members of boards of education in 
all township, incorporated town and borough school districts shall con- 
tinue to be elected or appointed in the same manner as said members 
have been heretofore elected or appointed. Therefore, in respect at least 
to two principal matters relating to the management and support of the 
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schools (to wit, the selection of the local trustees and the ordering and 
raising of moneys for maintenance of the schools) arbitrary exceptions 
have been made from the general applicancy of articles 6 and 7. 

In section 250 we find the declaration that “all school districts shall 
hereafter be governed solely by the provisions of this act,” and a general 
repealer of inconsistent provisions. It is manifest, however, that this 
language can not have the effect of overriding special saving clauses 
and provisos contained in the act itself. It can not subject to the pro- 
visions of Article 6 or of Article 7 any school district that is not within 
the descriptive terms of those articles. Neither can any district, so far 
as the selection of members of the board of education and the ordering 
and raising of moneys for school support are concerned, be governed 
by section 244, and at the same time be governed by inconsistent pro- 
visions contained in Article 6 or in Article 7. In short, the language 
quoted from section 250 must be construed as bringing all school districts 
within the provisions of this act so far, and so far only, as those provisions 
in terms apply to any district in question. 

Two further clauses of this act require specific mention at this point. 
In section 246 there is a clause confirming all elections or submissions to 
the voters of any school district under the General School Law of 1900 
of the question whether in such district the board of education should be 
elected by the people or otherwise, with the declaration that in every 
such district hereafter the board of education shall, if the people have 
voted in favor of an appointive board, be appointed and organized under 
the provisions of section 42 of this act, and, if the people have voted in 
favor of an elective board, they shall be elected and organized under 
the provisions of section 43 of this act. Section 246 at the same time 
confirms all elections for members of the board of education held pur- 
suant to the act of 1900, and constitutes the members so elected as the 
board of education of such school district a corporation, as if organized 
under section 48 of the present act. Again, there is a proviso appended 
to section 250 declaring “that this act shall not repeal or affect the pro- 
visions of any general act which may have been, or which may hereafter 
be accepted by a vote of the people in any city or school district in this 
state.” Now, under the act of 1900 (P. L. 1900, pp. 206, 207, Secs. 45, 
46), a referendum upon the question whether the school board should be 
elected or appointed was granted to every municipality, irrespective of 
its form of incorporation, provided it were divided into wards. In 
municipalities not divided into wards there was no referendum, and the 
members of the board of education were in all cases to be elected by 
the people, the only local option being as to the number of members 
that should constitute the board. (P. L. 1900, p. 217, Secs. 85, 86, etc.) 
It was this discrimination between school districts in municipalities 
divided into wards, and school districts in municipalities not so divided, 
that was held illusory and unconstitutional by this court in Lewis v. 
Jersey Gity, 66 N. J. Law 582, 50 Atl. 346. Thus the effect of 
section 246 of the act of 1902, and of the proviso of section 250, in con- 
firming a referendum theretofore held under the act of 1900, is to per- 
petuate the consequences of an unconstitutional classification of school 
districts in a limited number of localities that happen to have taken 
action under the void law prior to the enactment of the present one. 





368 ’ THE NEW JERSEY LAW JOURNAL. 


For, under the present act, while a somewhat similar and perhaps iden- 
tical referendum is open to city districts, subject to some qualifications 
(P. L. 1902, p. 96, Sec. 80), it is not open to districts that are situate 
in townships, incorporated towns and boroughs. The referendum con- 
tained in section 249 is not identical, for it relates not simply to the 
method of selecting the school board, but to the powers of the board 
and the other provisions regulating the management and support of the 
schools. If the effect of section 246, in confirming the results of a 
previous referendum, was to lead to uniformity it might be supported. 
Tiger v. Morris Common Pleas, 42 N. J. Law 631; Bumsted v. Govern, 
47 N. J. Law 368, 1 Atl. 835; Govern v. Bumsted, 48 N. J. Law 612, 9 
Atl, 577. 

Now, with respect to cities that are divided into wards, the confirmed 
referendum does tend to uniformity, because by the act of 1902 they are 
placed on the same basis as cities not divided into wards; and the cir- 
cumstances of the referendum having been employed prior to the 
adoption of the act of 1902 might be treated as immaterial. This is 
on the assumption that the subject matter of the referendum was the 
same under the act of 1900 as under the act of 1902—a point we do not 
stop to critically examine. But with respect to townships, incorporated 
towns and boroughs that are divided into wards, the effect of section 
246 is to produce diversity. For those divided into wards that have 
heretofore employed the referendum must have an appointive school 
board if they have so voted, whereas townships, incorporated towns 
and boroughs that have no wards, and those that have wards but have 
heretofore voted for an elective board, or did not vote at ail upon the 
question, must hereafter have elective boards. 

Returning to section 33 it will be noticed that boroughs are thereby 
divided into two classes. The territory of boroughs heretofore incor- 
porated, if already organized as a separate school district, is to so remain, 
unless afterwards consolidated with adjoining territory. In boroughs 
hereafter incorporated the people are not to have independent school 
government unless the state superintendent of public instruction and 
the state board of education shall unite in so determining. If any 
rational basis exists for this discrimination it has not been pointed out. 
Again, sections 81 and 82 seem to embody some arbitrary discrimina- 
tions respecting the membership of those boards of education that are 
subject to the provisions of Article 7. It is unnecessary, however, to 
spend time upon the point. We must not be understood as undertaking 
to make an exhaustive disclosure of all the speciai features in so volu- 
minous a statute. Enough has been said to demonstrate that the act 
adheres neither to the common law classification of municipalities nor to 
any legislative classification that is germane to the subject matter. The 
classification of school districts is intricate, and not easily followed. 
Plainly, however, numerous subclasses are dealt with, and these, as a 
rule, are distinguishable only by unimportant characteristics. As already 
appears, these minor classifications, as they may be called for convenience, 
are made the basis of discriminations in the act that have no reasonable 
pertinency to the needs or circumstances of the districts thus set apart. 
The classification is purely arbitrary. It was very properly conceded by 
the learned attorney general that in this respect the act under considera- 
tion is in contravention of the fundamental law. 
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It is argued, however, that these unconstitutional features may be 
treated as excrescences upon the general scheme of the act, and may 
be totally disregarded, leaving the statute in its main features to remain. 
Upon this question we adhere to the declaration of Mr. Justice Depue, 
afterwards Chief Justice, speaking for this court, in Johnson v. State, 
59 N. J. Law 535, 539, 37 Atl. 949, 950, 838 L. R. A. 373: “It is undoubt- 
edly elementary law that the same statute may be in part constitutional 
and in part unconstitutional, and, if the parts are wholly independent of 
each other, that which is constitutional may stand, and that which is: 
unconstitutional will be rejected; but if the different parts of the act are 
so intimately connected with and dependent upon each other as to war- 
rant a belief that the legislature intended them as a whole, and that if al? 
could not be carried into effect the legislature would not have passed 
the residue independently, and some parts are unconstitutional, all the 
provisions which are thus dependent upon each other must fall.” In 
the absence of any express declaration to the contrary contained in the 
act itself, the presumption is that the legislature intended any given 
enactment to be effective in its entirety. Iowa Life Ins. Co. v. East 
Mut. Life Ins. Co., 64 N. J. Law 340-346, 45 Atl. 762. In seeking the 
legislative intent, the presumption is against any mutilation of a statute, 
and the courts will resort to elimination only where an unconstitutional 
provision is interjected into a statute otherwise valid, and is so independ- 
ent and separable that its removal will leave the constitutional features 
and purposes of the act substantially unaffected by the process. 

Assuming the act sub judice to be constitutional in its general 
features, we might perhaps say that sc much of section 246 as under- 
takes to perpetuate the discriminations that result from the employ- 
ment of a referendum under a previous unconstitutional statute might 
be exscinded as a mere excrescence. But the other discriminations 
stand, we think, on an entirely different basis. Section 83, for instance, 
contains in and of itself nothing unconstitutional, unless it be the pro- 
visions respecting boroughs. It purports to establish the bounds of 
the several school districts of the state, and, as already mentioned, it 
leaves the existing school districts to remain as they stood prior to 
the passage of the act; no existing school district being abolished or 
being changed in respect to its boundaries. We are not prepared to 
say that the legislature may not by special act create a school district, 
just as they create new municipalities, by the delimitation of a specified 
portion of the area of the state for that purpose. What may be done by 
specific description may be done by reference to other legislation or by 
reference to the existing status. The unconstitutionality of the present 
law arises not from the mode in which the bounds of the several school 
districts are pointed out in section 33, but from the mode in which the 
act elsewhere makes discriminations between different school districts,. 
with respect to the management and support of the public schools 
therein, on grounds of distinctfon that render the act local and special. 
Moreover, if section 33 were unconstitutional, in enacting that each 
township, city and incorporated town shall be a separate school district, 
while at the same time providing that nothing in the section should be 
construed as abolishing or changing the boundaries of any existing” 
school district, how can it be said that it is the proviso which contains. 
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the unconstitutional feature? The proviso establishes nothing, enacts 
nothing. It is merely a total or partial negation of what is contained 
in the earlier part of the section. If we were to strike out the proviso 
we should be giving to the former part of the section a meaning that the 
legislature has in the same breath declared it was not to have. Mani- 
festly, we should be exercising the functions of a legislature, not of a 
‘court. And if we should attempt to eliminate any portion of the section, 
by what process of reasoning could we come to the conclusion that the 
iegislature considered the second proviso—the negative part of the 
section—less important than the affirmative portion. The proviso has 
a wider scope than all that precedes it, since it saves from the operation 
of the enacting clauses all school districts existing de facto at the passage 
of the act—that is to say, the entire territory of the state. If, therefore, 
any part of section 33 can be treated as comparatively insignificant, it 
would be the enacting clauses, and this would nullify the entire section. 
Were this done, we should still have the de facto school districts as they 
stood at the passage of the act, some of them coterminous with the 
bounds of cities, townships, incorporated towns or boroughs, and a 
remaining group not coterminous with any municipality, being either 
made up of a portion of one municipality or portions of two or more 
municipalities, or comprising the whole of one municipality and a portion 
of another. Then we find Article 6 prescribing a code for city school 
districts; Article 7, a code for township, incorporated town and borough 
school districts; and section 244, applying especially to those districts 
which comprise a municipality and a portion of an adjoining mu- 
nicipality, so far as the selection of members of the board 
of education and the ordering and raising of school moneys are 
concerned. The very presence of section 244 in this act shows that 
the provisions of Articles 6 and 7 were not intended to apply to com- 
posite districts. If, therefore, we could even eliminate section 244 as 
unconstitutional, it would leave the districts therein described out of the 
act, unless we could give to the other portions of the act a meaning that 
the legislature did not ascribe tothem. Nor is the matter much bettered 
by the declaration in section 250 “that all school districts shall here- 
after be governed solely by the provisions of this act,’ even if we could 
ignore the second proviso, which saves the provisions of any general 
act theretofore accepted by vote of the people in any city or school 
district. Supposing a district to be made up in part of city territory 
and in part of township territory, by what provision of the act is it to be 
governed? Is it by Article 6, which applies to city school districts, or 
by Article 7, which applies to township school districts? It is impossible 
to ascribe to the legislature such an intent; equally impossible to suppose 
that they contemplated that one set of regulations should apply to one 
portion of the school district, and another set to the remaining portion. 

Our attention is called to a supplement approved March 2, 1903 (P. 
L., p. 22), by which sections 244 and 250 are amended. Under Allison 
v. Corker, 67 N. J. Law 596, 52 Atl. 362, 60 L. R. A. 564, the amend- 
ments, so far as they go, may relieve the act of unconstitutionality. 
This could have no effect upon the present decision, however, for this 
case arose before the passage of the supplement. The effect of the sup- 
plement is to strike out the second proviso of section 250, and thereby 
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to eliminate one feature which seems to contribute to render the act un- 
constitutional. But section 244, as amended, while conferring upon the 
board of education in any school district which comprises a municipality 
and a portion of an adjoining municipality or municipalities the same 
powers and duties provided in Article 7 of the act of 1902, still retains 
that feature which perpetuates the former method of selecting the boards 
of education and of raising money for the school support. Little seems 
to be gained in the direction of generality by subjecting composite dis- 
tricts to the provisions of Article 7, for the result is, in the case of a 
school district comprising a city and a portion of an adjoining township, 
that the district would be governed by the township code, although the 
greater part of its territory might be within the city. 

For these reasons the judgment of the Supreme court must be 
reversed, and the proceedings under review be set aside, with costs. 





CLINTON POINT STONE COMPANY v. KOHLHEPP. 


(Micdlesex Circuit Court, October 23, 1903). 
Practice—Demurrer—Construction of Sec. 99 of Practice Act of 1903. 


On motion to strike out demurrer. 
Mr. A. H. Strong for the motion. 
Mr. George 5S. Silzer, contra. 


FORT, J.: The first ground for striking out this demurrer is 
because it was not properly filed. The demurrer was filed out of time, 
being filed after twenty days limited by statute for the defendant to 
plead or demur. But prior to the filing of the demurrer the plaintiff 
had not taken advantage of the defendant’s default by a rule for judg- 
ment. After filing the demurrer the defendant applied to the court, 
under section 99 of the Revised Practice Act of 1903, for a rule upon 
the plaintiff to reply thereto. Mott’s Practice act, section 99, page 50. 
‘he court made the order and it was entered and served upon the 
plaintiff. The motion now is to vacate the order of the court, because 
not properly made, and to strike out the demurrer because irregularly 
pleaded. I am unable to see how this motion can prevail. If section 99 
of the Revised Practice act means anything it must be that it means 
that a party in default, through failure to file his pleading within the 
time limited by law or granted by the court, under the power conferred 
by section 94 of the act, can file his plea or other pleading, thus in 
default, “after the expiration of the time limited or granted” (if no rule 
for judgment by default has been entered by the adverse party), and 
obtain an order of the court upon the adverse party to plead thereto. 
Of course the plea so filed is of no force until the party filing it obtains 
and enters an order ruling the adverse party to reply thereto; but, when 
it is so obtained and entered, the plea stands with the same force as if 
filed within the time limited or granted, as provided in section 94. 

If the party does not desire to take the risk of a judgment by default 
being entered, after the time limited, he must apply under section 94 
for further time. Of this further time, so granted, the adverse party 
must take notice from the order as entered upon the record. 








_ 2 TS e ee  S 








372 THE NEW JERSEY LAW JOURNAL. 


Of a pleading filed after the time limited or granted the adverse 
party is not required to take notice until ruled to plead thereto, and 
any proceeding taken in the cause by the adverse party, in the orderly 
course of the practice before he is ruled to plead, is good. Judgment 
may be entered over a plea so filed out of time at any time before 
the order of the court ruling the adverse party to plead is entered. 
No pleading in reply to a pleading filed out of time is required until 
twenty days after such rule to plead is actually served. 

It was held, under the old section 110 of the Practice act, that the 
mere service of a notice of the fact that a plea had been filed out of 
time without a rule to plead, was of no force, and such a plea, even 
after such a notice, might be treated as a nullity. Anonymous, 2 Hal. 
39. But that is not so under section 99, where an order of the court is 
upon the record. That plea can not be treated as a nullity. 

This rule of practice will make sections 94, 99 and 100 harmonious. 
Under section 100 the party whose adversary has failed to plead may 
enter judgment at any time “before or at the term next after” such 
failure. If he delays to enter his judgment after he has the right to do 
so, the adverse party may at any time, before he actually shall enter it, 
file a plea (which the neglect of his adversary has made possible) and 
obtain a rule upon his adversary to plead thereto, and the cause can 
go to issue. 

It will be noticed that section 99 changes section 110 of the old 
Practice act (Gen. Stat., Vol. 2, p. 2552). It is much enlarged. It 
previously applied only to a plea filed after the time required by law, 
but it now reads “after the time limited or granted.” It is perfectly 
clear that it was the purpose of section 99, in case of any default in 
pleading by which the pleader is out of time, to allow him to file his 
pleading before he is actuaily put in default, by rule for judgment or 
otherwise, and to then rule the adverse party to plead, thus saving his 
default. Where this happens it can only occur through the neglect 
of the adverse party to take advantage of his opportunity, and he can 
not be in any worse position by the order of the court requiring him 
to plead to a pleading filed out of time, than he would have been if the 
court had granted his adversary further time to plead, to the day the 
pleading which was filed out of time was so filed. 

For another reason, however, this demurrer will be stricken out. 
The affidavit is defective. The affidavit is made by the attorney of the 
defendant and fails te state that the defendant is absent. This is fatal. 
Mott’s Practice Act, Sec. 101, p. 50; McTague v. Penn. R. R., 15 
Vroom 62. 

Under the case of Locke v. Kiernan, 39 Vr. 281, the defendant will 
have the whole of the day upon which this order striking out his demurrer 
is entered to plead anew. 

A contract of indorsement of a promissory note is held, in Spies v. 
National City Bank (N. Y.), 61 L. R. A. 193, to be governed by the law 
of the state where it is made, although the note itself is executed and 
payable in another state, unless the intention is to negotiate the instru- 
ment elsewhere. The subject of conflict of laws as to negotiable paper 
is discussed in an extensive note to this case. 
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CARPENTER, EXECUTOR, v. ALERT COUNCIL, NO. 236, OF I. O. U. A. M.* 
(Salem County Circuit Court, November 26, 1902), 
Funeral Benefits—Construction of By-Laws—Meaning of word ‘‘ Representative.” 


On contract. 


The above case came on to be heard at the term of May, 1902, in 
the Salem Circuit before the presiding judge, a jury having been waived. 

The case was submitted under the pleadings upon a stipulation of 
facts signed by the counsel of the respective parties, supplemented by 
certain exhibits admitted by consent, consisting of the General Laws 
and Constitution of the National Council, containing also the constitu- 
tion and by-laws of the State Council and the constitution and by-laws 
of the defendant, being one of the subordinate councils; all of the Junior 
O. U. A. M. minutes of the State Council of the Order in the state of 
New Jersey of 1898; and also the laws of the Junior American Mechanic 
Funeral Benefit Association of the United States, compiled in 1897. 


Mr. I. O. Acton for the plaintiff. 
Mr. Jonathan W. Acton for the defendant. 


HENDRICKSON, J.: My conclusion is that the plaintiff can not 
recover the fifty dollars funeral benefit, which became payable on the 
death of Thomas Finnegan, a member of the defendant council, accord- 
ing to section 3, article 4, of the by-laws of the council. 

This section prescribes that such payment is to be made as per 
article 10, section 3, of the constitution, which directs the payment to 
be made to the widow or near relative of the deceased. In this case 
there is no widow. The meaning of near relative is not uncertain. It 
means, ordinarily, the next of kin, according to the statute of distri- 
butions. Whithome v. Harris, 2 Ves., Sec. 527; 1 Roper on Legacies 
103-104, star pages. 

The meaning may be broader when applied to beneficiaries designated 
in beneficial certificates, and include relations by affinity as well as by 
blood. Tepper v. Royal Arcanum, 16 Dick. 638. The member here 
left no children; he was unmarried, and his next of kin are brothers 
and sisters. The constitution and by-laws embody the contract of 
membership, and hence the deceased member has no control; he could 
not, by writing, by will, or otherwise, have diverted its payment away 
from the class named, Radient Temple, Etc., v. Piper, 50 A. 177; Britton 
v. Supreme Council, 1 Dick. 103. The administrator or executor is, 
therefore, excluded from any claim upon the funeral benefit. 

It is contended that the payment of funeral expenses in this case 
by the executor out of the estate of the deceased member alters the situa- 
tion. This contention is based upon a further clause of section 3, which 
says: “Should the member leave no near relative it shall be the duty 
of the counsellor to receive the funeral benefits and attend to the decent 
interment of the deceased,” etc. This does not apply, because there are 
near relatives. The fact that the administrator c. t. a. paid the funeral 
expenses out of the estate, rather than the brothers and sisters, is an 
irrelevant circumstance. The direction of the constitution and by-laws ° 





[* Foregoing case, while decided a year ago, is now published by request. ] 
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as to payment, being explicit, must be obeyed. Whether the executor 
or administrator in such case can have some remedy to reimburse 
himself out of the fund, from those receiving it, is not a question for 
decision in this case. 

The construction I have given to the contract in this case is the 
same adopted by the State Council of the order as appears by the min- 
utes. The cases of Radient Temple, Etc., v. Piper and Britton v. 
Supreme Council, supra, also support this view. 

I also conclude that the two hundred and fifty dollars funeral benefit 
derived from the Funcral Benefit Association is also beyond the reach 
of the plaintiff, administrator c. t. a., and can not be recovered in this 
case. I arrive at the conclusion in this way: The Funeral Association 
referred to was made up of subordinate councils of this order, which 
became members thereof upon making application upon blanks fur- 
nished, accompanied with a complete list of contributing members and 
ten cents for each, and being accepted by a majority vote. Section 2 
of article 2 of the laws of the Junior A. M. Funeral Benefit Association 
of the United States. In the form of the application prescribed by 
section 3, the applying council must certify that it has “adopted a by-law 
providing for the payment to the representative of a deceased brother, 
etc., the full amount received from the Junior A. M. Funeral Benefit 
Association,” etc. In section 2, article 4, of the by-laws of the defend- 
ant council, it was enacted that “any member in good standing in the 
council shall at his death draw the sum of two hundred and fifty dollars 
from the Funeral Benefit Association.” The words “repesentative of a 
deceased member” as the party to receive the payment do not appear. 
But the defendant, as we are bound to assume, certified that it had 
adopted such a by-law, and I agree with the contention of plaintiff’s 
counsel in this regard that the case must be treated as if it had adopted 
the required words. The question, therefore, is what is meant by the 
words, “representative of a deceased member.” If it means legal repre- 
sentative in the general and ordinary sense, then manifestly the executor 
or administrator would take. But it must be observed that even in the 
construction of wills, if an inference can be drawn that a testator used 
the words “personal” or “legal personal representative,” to designate 
individuals answering the description, though not in the strict sense of 
the terms, those persons will be entitled in preference to executors or 
administrators. 1 Roper on Legacies 128. The word “representative,” 
when applied to beneficiaries named in benefit certificates of beneficial 
associations may mean a widow or children—who are legal representa- 
tives in contemplation of the charter and by-laws—or family; and in 
construing these terms courts are inclined to search for the intent of 
the instrument maker. The intention must control, and that intention 
may be gathered from the context, subject matter, the purpose to be 
attained and the surrounding circumstances. I Bacon on Benefit 
Societies and Life Insurance, 2d. Ed., p. 262; Griswold v. Sawyer, 125 N. 
Y. 411; Sultz v. Mut. R. F. L. Ins. Assn., 28 N. Y. Supp. 263; Niblack 
on Accident Ins. and Benefit Societies 381; Relief Assn. v. McAuley, 2 
Mackey 70; Murray v. Strang, 28 Ill. App. 608; Loos v. John Hancock 
Mut. L. Ins. Co., 41 Mo. 538; Britton v. Royal Arcanum, supra., is also 
in point. 
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The funeral Benefit Association in this case was made up of councils 
of the Junior O. U. A. Mechanics, and hence constitutions and by-laws of 
the latter are pertinent for reference in exploring the question of the 
intent of the word “representative” as here used. 

In article 2, section 1, of the constitution of the National Council, 
among the declared objects are these, “to assist Americans in obtaining 
employment and to establish a sick and funeral fund,’ and by suitable 
provisions in the by-laws of the national, state and subordinate councils 
sick benefits are to be paid to members in good standing and funeral 
benefits to the widow, defendants or near relatives of the members after 
they are dead. Nowhere is it provided that administrator or executor 
is to receive the fund or provide for the burial. But it is provided 
that if there be no widow, or near relative, then the council shall take 
the fund and provide for the interment. It seems to me clear that the 
meaning of the Funeral Association, and of the councils of which it 
was composed, by the use of the word “representative” of the deceased 
was that the widow or near relative of the deceased member should 
be the beneficiary of this, as of the other funeral benefit already con- 
sidered. This is not a question, as in some cases, as to what was the 
intention of the deceased member as to the destination of this fund, 
nor is it a controlling circumstance that perhaps in this instance the 
construction given to the contract may result in thwarting the wishes 
of the deceased in his lifetime. The contract of membership is unalter- 
able, its intent is to be gathered from the charter and by-laws, and, 
being a law, it must be applied alike to all the members. The circum- 
stances also show, I think, an intent to apply these funeral funds, limited 
in amount as they are, directly to the objects of relief to which they 
were aimed without opportunity to be in part, or in whole, depleted by 
costs and commissions in administration, or by the claims of any 
creditors. 

The result is that the plaintiff has failed to establish his right to 
recover in this case and judgment must be given for the defendant. 





CHARGE TO GRAND JURY—OBSTRUCTION OF RIVER COURSE. 
(Passaic Oyer and Terminer, October Term, 1903). 


The Passaic grand jury came into court and inquired on what lines 
they might pursue an investigation as to alleged encroachments in the 
Passaic River, which, it was said, might be one of the causes of the 
disastrous floods which had lately almost overwhelmed Paterson, Passaic 
and other places along its banks. 


SCOTT, J.: The law says that any one who interferes with the 
public comfort and safety and brings the matter of health into question 
is guilty of a crime and is, of course, indictable. When authorized by 
law the creators may not be indictable for committing the common law 
crime known as a nuisance. When not authorized by law such parties 
as bring about conditions injurious to the public health or safety, the 
creators or maintainers thereof are indictable. The law discloses that 
it is wrong to prejudice public health and safety, and of course with the 
river dammed without authority this danger is enhanced. It creates 
the liability of flood. There can hardly be any question that any one 
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who interferes with the flow of the river to the injury of the public safety 
and health is guilty in the eyes of the law, unless a blocking of the river 
is sanctioned by the state legislature. 

It is sometimes questioned whether persons may not narrow or 
encroach or block the flow of a river not navigable, because where a 
river is not navigable, that is, where there is no ebb and flow of tide, the 
riparian owners own the soil to the middle of the stream on either side, 
but subject, however, to the right of the public to have the water flow 
above this soil without serious disturbance. The well-known case of 
Simmons against the city of Paterson establishes this as the law. The 
Passaic River is not navigable above Dundee Dam, but there is a public 
right in the water above said dam to be undisturbed, beyond ordinary 
use, by riparian owners. Any disturbance of it by unauthorized obstruc- 
tion, by encroachments, by filling in with refuse and debris, which brings 
about such conditions as we have just passed through, is an indictable 
offense. 

In the Simmons case, for instance, it was suggested that the city 
of Paterson was liable to indictment for discharging its sewage into the 
Passaic, but the court said it would be so, as I recalled it, if the legisla- 
ture had not authorized it to do so. The waters of the Passaic flowing 
through Paterson are no doubt hampered by all sorts of obstructions, 
lawful and unlawful. If this is true, such obstructions are liable to 
cause the streets to be overflowed and create conditions detrimental 
to public health and safety. I am at the present time giving you my 
general impressions on the subject. In the cases brought before you 
you may desire to call upon the court again as a body for further instruc- 
tions. In the meantime I will personally investigate the matter, and I 
may have something further to say on this important subject. I might 
say generally, gentlemen of the grand jury, that any one contributing 
to the disturbance of the waters of the Passaic River to the detriment 
of public health and safety, not authorized by law, even where the river 
is not navigable, is indictable for creating and maintaining a public 
nuisance. 





NEW JERSEY SUPREME COURT. 
(Abstracts of. Re cent Opinions.) 


Criminal law—Challenges—Joint indictment.—1. Under section 81 
of the Criminal Procedure act (P. L. 1898, p. 896), where two or more 
defendants are jointly indicted and tried, they together, and not sev- 
erally, are entitled to ten peremptory challenges. 2. The finding of a 
trial court that a defendant’s confession was voluntarily made is a find- 
ing of fact not reviewable on ordinary writ of error, if there be any 
legal evidence to support it. 3. Questions of law not appearing by the 
bills of exceptions to have been raised in the trial court will not be 
considered on ordinary writ of error. 4. If a reasonable doubt of guilt 
is raised, even by inconclusive evidence of an alibi, the defendant is 
entitled to the benefit of it. 5. Where two defendants are tried together 
upon an indictment charging that they, with many other persons 
unknown, committed a riot, and the defendants are severally convicted, 
a trial error that affects only one of the defendants will not work a 
reversal of the conviction as to the other defendant. State v. MacQueen. 
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(Mr. Robert E. Van Hovenberg for plaintiffs in error. Mr. Eugene 
Emley, Prosecutor, for the state). Argued before Gummere, C. J., 
and Fort, Hendrickson and Pitney, JJ. Opinion by PITNEY, J., 
September 12, 1903. 


Slander—Declaration—Where a declaration for slander states a 
cause of action, and by the innuendo therein alleges that the words set 
out in the declaration’ were uttered in a defamatory sense concerning 
plaintiff, it is sufficient, under Laws 1903, p. 568, Sec. 106, providing 
that plaintiff may aver that the words or matter complained of were 
used in a defamatory sense without any prefatory averment to show 
how such words or matter were used in that sense, and such averment 
shall be put in issue by the denial of the alleged slander; and if the 
words or matter set forth, with or without the alleged meaning, show 
cause of action, the declaration shall be sufficient. Ely v. Ely. (Mr. 
John M. Dickinson for plaintiff. Mr. Alan H. Strong for defendant). 
PER CURIAM, September 30, 1903. 


Certiorari—Practice—Estoppel.—1. The legislature may confer 
upon a single justice of the Supreme court power to hear and deter- 
mine, after return and upon notice, any proceedings in certiorari, and 
direct that the order and determination of such justice therein shall be 
entered as the judgment of the Supreme court. 2. Where the prose- 
cutor was present at, and participated in, an election in a street lighting 
district, and without objection or protest voted upon the question of 
the sum to be raised for street lighting purposes in the district for the 
ensuing year, he will be held to be estopped from questioning the regu- 
larity of the election because of an allegation that the requisite ten days’ 
notice thereof was not given by the township clerk. Brown v. Street 
Lighting Dist. No. 1 of Woodbridge Tp. (Mr. Neilson Abeel for prose- 
cutor. Mr. Malcolm MacLear and Mr. J. H. Thayer Martin for defend- 
ants). Opinion by FORT, J., October 19, 1903. 





NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions.) 


Appeal—Stay of execution.—Where the delay in presenting an 
appeal has been occasioned by steps taken in good faith and with rea- 
sonable diligence for the purpose of exhibiting the whole case, an appli- 

cation not seeking to discharge the lien of an execution, but to stay 
the realization of the money by sale pending the appeal, will be granted. 
Merritt v. Jordan. (Mr. ‘Samuel M. Roberts for complainant. Mr. 
Frederick A. Rex and Mr. D. J. Pancoast for defendant). Opinion by 
GREY, V. C. (orally), September 14, 1903. 


Mortgage foreclosure—Description of property—Where the pro- 
ceedings in a foreclosure suit accurately describe a portion of the mort- 
gaged premises, and are carried through to advertisement and sale, and 
deed by the sheriff conveying that portion to a purchaser, this court 
will not, at the instance of the purchaser from the sheriff, amend the 
bill of complaint to include a part of the mortgaged premises which had 
been omitted by the description in the foreclosure proceedings, and 
direct the sheriff to deliver to the purchaser a deed for the portion of the 








378 





THE NEW JERSEY LAW JOURNAL. 


mortgaged premises which was neither advertised nor sold. Adams v. 


Reynolds. 


(Mr. C. L. Cole for petitioner, ex parte). 
GREY, V. C., September 15, 1903. 


Opinion by 





A railroad company is held, in Donovan v, Pennsylvania Co. (C. C. 
App. 7th C.), 61 L. R. A. 140, to be entitled to give the exclusive right 
to solicit patrons within its station to one hackman. 





MISCELLANY. 


STATE NOTES. 


Mr. William H. Belcher, the 
well-known attorney of Paterson, 
was elected mayor of that city at 
November election by a majority 
of about seven hundred. The city 
has been uniformly Democratic of 
late years, but Mr. Belcher is a 
Republican. 

On November 10 the first session 
of the Passaic county courts in the 
new court house was held by Judge 
Francis Scott, sitting in the 
Court of Sessions. He used the 
Circuit court room, that being in 
condition for use. The building 
was not then entirely completed, 
but it will be both beautiful and 
comfortable. 

Mr. William C. French, of the 
Camden Bar, was married on 
December 2 to Miss Adelaide Pin- 
yard, of the same place. 

Judge Garret D. W. Vroom, of 
the Court of Errors and Appeals 
Bench, has been re-appointed by 
the Supreme court as law reporter 
of that body for another term of 
five years, dating from November 
24th. Judge Vroom was first ap- 
pointed to this office on November 
27, 1873, and has served contin- 
uously since. 





THE PASSAIO VALLEY SEWER. 


On November 16, in the main 
branch of the state Supreme court, 
at Trenton, Mr. Chandler W. 


Riker, of Newark, made a long 
argument in the certiorari proceed- 
ings brought in the name of a Mr. 
Van Cleve and the Mayor and 


Aldermen of Paterson v. the Pas- 
saic Valley Sewerage Commission, 
to set aside the steps so far taken 
in the matter of the proposed Pas- 
saic Valley trunk sewer. Mr. 
Riker’s argument was to sustain 
the commission. A brief argument 
was made by ex-Governor Griggs, 
who represented the plaintiffs in 
certiorari, and who maintained 
that the statute was despotic and 
unconstitutional. In the course of 
his argument Mr, Griggs said: 

“All despotic legislation is not 
bad, but it will bear scrutiny. We 
have a right to insist that when 
anything is done in this absolute 
manner, that it is done in strict ac- 
cordance with the constitution. 
The police power of the legislature 
is not above the restrictions of the 
state or federal constitutions.” 

He then went into a detailed ac- 
count of what this police power 
consisted of. Continuing, he said 
that his official remarks when he 
was chief executive of the state had 
been quoted at some length and he 
wanted to be consistent. He then, 
as well as now, recognized the 
necessity of purifying the Passaic 
river, 

He said he was willing to stand 
by every word in his message to 
the legislature, but he wanted this 
evil remedied in accordance with 
the constitution. He wanted uni- 
form legislation. He contended 
that when the legislature creates a 
commission of this character, and 
practically names the commission, 
it is an exercise of absolute con- 
structive municipal government 
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and violates the principal of home 
rule. 

“There are other rivers,’ Mr. 
Griggs said, “and the time will 
come when they must be dealt with. 
Can the state, year by year, adopt 
an entirely different method, year 
by year regulating the purification 
of these rivers? This method must 
be made uniform. Paterson has a 
right to find a means of disposing 
of her sewerage. No option is left, 
but we are told we must pay our 
share of this gigantic enterprise. 
It practically repeals her charter 
and substitutes another scheme of 
internal regulation.” 





COLONIZING VOTERS. 


When the October term of the 
Monmouth courts was opened, Mr. 
Justice Fort stated that he had 
received a letter from the mayor of 
Asbury Park, in which he stated 
that, “Of late years, at election 
times, there has been considerable 
colonizing in Asbury Park; parties 
coming in from outside districts 
and remaining long enough to vote 
on election day and then returning 
again to their respective homes.” 

In charging the Grand jury, the 
Justice quoted from the letter, and 
then said: 

“Other complaints of this same 
character have come to me from 
Belmar and Deal. The man who 
wrongfully votes on an election day 
registration, by certificate, is not 
to be indicted for illegal voting, but 
for false registration. To entitle a 
voter to make a legal registration 
on a certificate on election day, he 
must have moved into the district 
where he seeks to register, and 
have become by such moving an 
actual resident of the district into 
which he claims to have moved and 
wishes to so register and vote. 
Actual residence means present, 
good faith, residence in the dis- 
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trict in which he proposes to vote. 
If a voter comes into a district 
simply to vote, and returns to his 


former residence almost immedi- 
ately afterward, he is not an actual 
resident within the election law and 
should be indicted for procuring 
himself to be registered in a dis- 
trict in which he is not entitled to 
vote. You will note also that any 
person procuring another person to 
register, when such person is not 
entitled to vote, is also guilty of an 
offence and subject to the same 
penalty as the person who procures 
himself to be illegally registered. 
The court, in concluding what it 
has to say on this subject, desires 
to express its appreciation of the 
spirit of Mayor Keator’s letter and 
its regret that citizens so frequently 
expose the known attempts at false 
registration and illegal voting, or 
the use of corrupt means at elec- 
tion. There would be no difficulty 
to end all these things if a few men 
in each locality would organize and 
seek the aid of the court. It would 
be a pleasure for the court to assist 
them by every means in its power. 
The purity of the election franchise 
is the hope of the republic. I am 
sure, gentlemen, you will do your 
duty in the matter if complaints are 
made before you.” 





IMPEACHMENT NOT PROBABLE. 


One James W. N. Newlin, of 
Philadelphia, endeavored to secure 
the removal of Judge Kirkpatrick, 
of Newark, from the United States 
District court judgeship by writing 
a letter to the President of the 
United States that the judge was 
the president of a trust company. 
The complainant was instructed 
that such charges must be referred 
to the House of Representatives, as 
the only course to pursue in case 
the judge should be removed was 
a proceeding by impeachment. This 
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course Mr. Newlin has taken, but 
the general belief is that the House 
of Representatives will take no 
notice of the complaint. We have 
not seen it stated in any newspaper 
that there were any substantial 
grounds for the complaint and have 
no idea that there are. It is prob- 
ably simply the malcontent of some 
one who has been dissatisfied with 
a decision that Judge Kirkpatrick 
may have been called upon to 
render, and this is of so common an 
occurrence that the matter will 
certainly be lightly treated, unless 
it proves to be far more serious in 
fact than is shown upon the surface. 





ADMISSIONS TO N. J. BAR. 


Those who succeeded in passing 
the attorneys’ examination at the 
November term of the Supreme 
court were: 

Garfield E. Gifford, 
Grove. 

Isaac Spangenthal, Newark. 

Michael J. Quigley, Newark. 

David Hahn, Newark. 

Charles S. Foote, Plainfield. 

Duane E. Minard, Newark. 

W. Eugene Turton, Newark. 

Roy F. Anthony, Newark. 

William N. Berdan, Paterson. 

Martin G. Schwartz, Newark. 

Joseph B. Bloom, Newark. 

Edward Hartpence, Newark. 

Hugo Woerner, Newark. 

Jas. Brodie McGear, Bridgeton. 

Ernest W. Lloyd, Bridgeton. 

William J. Connor, Trenton. 

Elroy Headley, East Orange. 

John Philip Dippel (West New 
York). 

Clarence F. Walker, Guttenberg. 

W. D. Vanderpool, Morristown. 

Clarence F. Albertson, Atlantic 
City. 

John C. Slape, Atlantic City. 

William T. Read, Camden. 

John H. Hutchinson, Borden- 
town. 


Ocean 


FE. Lawrence Dudley, Camden. 
Joseph F. Smith, Millville. 
Frederick S. Wack, Pt. Pleasant. 
Charles M. Atkinson, Riverside. 
J. V. B. Wicoff, Plainsboro. 
George E. Cutley, Jersey City. 
John Bentley, Jersey City. 
Harold A. Miller, Bellville. 
Clarence E. Case, Somerville. 
Under the Stalter act: 

John A. Hartpence, Trenton. 

George A. Enright, Burlington. 

Reginald Branch, Burlington. 
The counsellors admitted were: 

Robert L. Eaton, Elizabeth. 

Daniel A. Dugan, Orange. 

John A. Coan, South Amboy. 

Louis G. Morten, Jersey City. 

Richard Boardman, Jersey City. 

Charles S. Sexton, Long Branch. 

Dean S. Renwick, Camden. 

Walter Taylor, Asbury Park. 

Howard B. Keasbey, Salem. 

S. Conrad Ott, Camden. 

Ralph E. Lum, Newark. 

Alexander L. Rogers, Woodbury. 

NOTES ON THE EXAMINATION. 

Since the adoption of the new 
rules governing examinations to 
practice, the proportion of : suc- 
cessful candidates has been falling 
off, and of the attorneys’ class of 
seventy-nine recently examined 
under the new rules, only thirty- 
four passed. 

In the list of successful attorneys 
there were three who were exam- 
ined under the Stalter act of this 
year. This act provides that any citi- 
zen of the state above twenty-one 
years of age, a registered student in 
the Supreme court, who, previous to 
the passage of the act, has served 
a regular clerkship in the office of 
a practicing attorney of the Su- 
preme court for three years, and 
who entered upon such a clerkship 
with the bona fide intention of be- 
coming an attorney-at-law, shall 
not be required to undergo or sub- 
mit to an examination other than 
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that required of applicants for ad- 
mission as attorneys at the time of 
the beginning of their clerkship, 
provided that such applicant shall 
be admitted within one year from 
the passage of the act. 

This act is being contested and 
argument is expected to be heard 
on it. 





WORE BOTH SETS. 


Sir Arthur Conan Doyle, who 
has the unique honor of command- 
ing a dollar a word for his detective 
stories, told at a literary dinner 
given him in London of his exper- 
ience as a juror in his youth. 

“T once served on a jury out of 
curiosity,” he said, “and what most 
impressed me in that business was 
the high handed manner of the 
cross-examination. There was one 
witness, though, a dentist, whom no 
brow beating cross-examiner could 
disturb. This dentist was being 
questioned about a certain woman. 

““Did you ever have any differ- 
ence with the lady?’ the opposing 
lawyer asked. 

“‘No, sir,’ replied the dentist. 

““Now, attend. Didn’t you 
make her a set of teeth once?’ 

“ “Yea, sir. 

“*Didn’t she return them?’ 

“ ‘No, sir.’ 

“The lawyer glared. 
resumed: 

“*But you admit, don’t you, that 
later on she had another set made 
by another dentist?’ 

““Oh yes, I admit that,’ said the 
witness. 

“*Ah, you admit that. And the 
lady is wearing that other set now, 
is she not?” 

“ *Ves, she is wearing it.’ 

“ “And has discarded your set?” 

‘é ‘No.’ 

“ “What? 


Then he 


Do you mean to tell 
me that she is wearing both sets at 
the same time?’ 
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“*Yes, I do.’ 

“Phew! Nonsense. 
that possibly be?’ 

“ “Why, one is a lower and the 
other is an upper set,’ said the den- 
tist.”—Brooklyn Eagle. 


How can 





COLORADO ADOPTS THE TOR- 
RENS SYSTEM. 


The state of Colorado has 
adopted the Torrens System of reg- 
istration of land titles, the act for 
that purpose going into effect July 
12 last. The report of the com- 
mittee of the Bar Association of 
that state on the subject contains 
some interesting points and _ is, 
therefore, reproduced below: 

To the Colorado Bar Association: 

Your committee on the Torrens 
System of registering title to land, 
beg leave to report that, at the last 
session of the general assembly, 
Senate bill No. 6, introduced by 
Senator Taylor, providing for the 
registration of land titles under the 
system commonly known as the 
Torrens System, was passed and 
received the signature of the gov- 
ernor April 18, and will be in force 
July 12, 1903. The act does not 
differ substantially from any of the 
acts of other states which have 
adopted this system, but it more 
closely follows the details of the 
Minnesota statute upon that sub- 
ject than any other. It is practi- 
cally the same as that of Illinois. 

Your committee thinks it would 
be improper to enter into any ex- 
tended discussion of this law. No 
action by the Bar Association is 
required upon it and a discussion 
of its merits and demerits would be 
useless, since they are shortly to be 
subjected to a practical test by 
actual use. 

Your committee believes that a 
fair and careful trial of this law 
should be made, and to that end 
the committee urge upon the dis- 
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trict judges of the state the great 
importance of appointing compe- 
tent and reliable men as examiners. 
The reasons for this are obvious. 

The committee also beg to ear- 
nestly urge upon district judges the 
importance of uniform rules of 
practice and uniform blanks and 
forms to be used throughout the 
state. But at the same time they 
recognize that the practice under 
this act, in order to secure the best 
results, must be more or less a 
matter of growth and adaptation 
rather than rigid prescription; it 
must be flexible, as many cases may 
arise wherein the usual blanks will 
be found inadequate. 

We recommend that among rules 
of practice to be prescribed by the 
several district courts, under the 
eighth and ninth sections of the 
act, provisions be made for tran- 
scribing the shorthand notes of all 
oral testimony taken with reference 
to all documentary evidence of- 
fered, and that all such testimony 
be filed as a part of the record 
proper in all cases of original regis- 
tration and for removal of clouds 
on title under the act. 

In Illinois, as in Colorado, regis- 
tration is optional in those counties 
in which the act has been adopted 
by popular vote. In March, 1903, 
about nine thousand tracts of land 
had been brought within the act. 
The total valuation being about 
fifteen million dollars. The ordi- 
nary sale or mortgage now costs 
but three dollars, and we are in- 
formed, by a circular returned to 
us in reply to our inquiry from Mr. 
Simon, registrar of Cook county, 
and Mr. Sheldon, examiner of titles 
for that county, that these trans- 
actions are usually closed on the 
same day that they are negotiated. 
The registrar’s work has increased 
each year—that for 1902 being 
more than double that of 1901. 


This system was adopted in Aus- 
tralia in 1858, and has gradually 
spread over most of the English 
speaking world. Substantially all 
of the British Empire, except Scot- 
land, is now subject to that law. 

In the United States it is in force 
in Illinois, Massachusetts, Cali- 
fornia, Minnesota, Oregon and 
Montana, and bills were before the 
last session of the legislature of 
Virginia, Rhode Island, Michigan, 
Missouri and Iowa, but whether 
they were passed or in what form 
we have not yet ascertained. 





OBITUARIES. 


HON. JAMES H. NIXON. 


The death of Judge James H. 
Nixon, of the N. J. Circuit court, 
occurred suddenly November 22, 
at his home, in Millville, from apo- 
plexy. He was born in Cumber- 
land county, January 30, 1838, and 
attended Princeton College, grad- 
uating in 1858; after that teaching 
for about three years. He read 
law with Hon. John T. Nixon, late 
U. S. district judge at Bridgeton, 
and was admitted to the bar in 
1867. He located at Millville, 
where he practiced some twenty 
years, during most of which time 
he was city solicitor. 

He was a member of the House 
of Assembiy 1865-1868, and of the 
Senate, 1869-1871. He was an 
assistant attorney-general under 
the administration of President 
Harrison, and for more than a year 
and a half under the second admin- 
istration of President Cleveland. 
On March 2, 1896, he was ap- 
pointed judge of the Court of 
Errors and Appeals by Governor 
Griggs, and in 1900 was nominated 
for Circuit court judge by Gov- 
ernor Voorhees. 

Services were held in the First 
Presbyterian Church, Millville, on 
November 25. 
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MR. HOWARD W. HAYES. 


Mr. Howard W. Hayes, one of 
the most prominent members of 
the Essex'County Bar, died at his 
residence, 22 Washington place, 
Newark, on Nov. 26, three hours 
after undergoing an operation for 
the removal of gall stones. He had 
been ill for more than two months. 
It was believed, however, that the 
operation would restore him to 
health, and this belief was shared 
by Mr. Hayes, who was quite active 
to the last. 

Mr. Hayes for many years past 
occupied a conspicuous  posi- 
tion before the public. He was 
one of the foremost patent lawyers 
in the state and had an extraordi- 
nary clientage both in this country 
and in England. His offices in 
New York, London and in Newark 
were always busy and many knotty 
problems in patent law were solved 
by Mr. Hayes’ astute mind. He 
was personal counsel for ‘’homas 
A. Edison almost from the begin- 
ning of that inventor’s career, and 
was also general counsel for the 
Edison Manufacturing Company. 

Re was born in Newark, May 9, 
1858, attended the Newark Acad- 
emy, Phillips Academy, Andover, 
Mass., and graduated from Yale 
College. He studied law at Co- 
lumbia Law School and was ad- 
mitted to the New Jersey Bar in 
1882, and as counselor, June, 1885. 

Mr. Hayes was formerly quite 
active in politics. He was a con- 
servative Democrat, one of those 
known as Cleveland Democrats, 
He was chairman of the Essex 
County Democratic Committee 
prior to 1896 and acted as secretary 
for several terms. He was ap- 
pointed Police court judge while 
acting as secretary of the county 
committee. He was appointed As- 
sistant United States District 
Attorney in 1898. 


Besides his large patent office 
business Mr, Hayes enjoyed an 
extensive general practice in the 
state. He was engaged, up to the 
time of his last illness, as special 
counsel in the Delaware boundary 
dispute, and on the day before his 
death dictated portions of a brief 
in that case. He was director in 
several corporations, among them 
the Howard Savings Bank and the 
Newark National Banking Com- 
pany, of Newark. 

Mr. Hayes was married to Mary, 
elder daughter of the late Eugene 
Vanderpool, in 1898. Mrs. Hayes 
and a sister are the sole surviving 
near relatives. 

Mr. Hayes was an art commis- 
sioner and an ardent lover of vocal 
and instrumental music of a high 
class. Prior to his marriage he 
had the walls of his law office hung 
with small oil paintings he collected 
in Europe and in this country. He 
also had many rare paintings at his 
home. For years he went to 
Europe to enjoy the Wagner opera 
season at Bayreuth, and he also 
witnessed the production of the 
“Passion Play” at Oberammergau, 
by peasants. He was born May 9, 
1858. 

The funeral occurred on Dec. 1, 
and the pall-bearers were Governor 
Franklin Murphy, Chief Justice 
William S. Gummere, Attorney- 
General Robert H. McCarter, Mr. 
Edward H. Duryea, Mr. Edward Q. 
Keasbey, Vice Chancellor John R. 
Emery, Vice Chancellor Frederick 
W. Stevens, Judge George H. 
Lambert, Mr. Philip N. Jackson 
and Mr. Edwin B. Williamson. 


HON. SAMUEL H. GREY. 


Ex-Attorney General Samuel H. 
Grey died at his home in Camden 
on December 7th. He was born 
April 6, 1836, and was, therefore, 
in his sixty-eighth year. Fuller 
particulars will appear in our next 
issue, 
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ABOUT A SKELETON. 


Mr. Francis B. Lee, of Trenton, 
who is very much of a wag, and 
always a good one, has sent a skel- 
eton to an art school in Trenton 
and, in transmitting it, sent the fol- 
lowing characteristic note: 


“Professor McBride, Director 
School of Industrial Arts, Tren- 
ton, N. J.: 


“My Dear Professor—By carters 
this morning I forwarded you one 
skeleton for the use of your stu- 
dents, and which I will gladly loan 
to the school until such time as it 
will be called for. 

“This skeleton was the property 
of the late Dr. W. W. L. Phillips 
and was given to me ‘to take care 
of.” Taking care of a skeleton is 
like picking flowers from a century 
plant, largely a sinecure, and one 
that does not require any drain 
uron the nervous system. 

As the deceased has been in my 
custody for some time, I trust the 
change of air and scene will be 
beneficial. 

“T am, wishing your school a 
great deal of success, 

Very truly yours, 


FRANCIS B. LEE.” 
AN ACTIVE JUDGE. 





A correspondent of one of the 
state newspapers recently printed 
this concerning Mr, Justice Gar- 
rison, of the Supreme court: 

“Supreme Court Justice Charles 
G. Garrison has become well known 
to his fellow-townspeople for his 
liking for physical exercise, and as 
a pronounced vegetarian. Justice 
Garrison seldom lets a day pass 
that he does not take some stren- 
uous outdoor exercise, at times 
chopping wood and at others work- 
ing in his garden. He frequently 
takes long walks or runs a mile or 
two after he has finished his labors 
for the day. He is often to be seen 
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late at night, after spending an 
evening over law books and cases, 
running on the streets in the vicin- 
ity of his home, and, as he has be- 
come known to the policemen 
around town, is very seldom dis- 
turbed when seen. 

“The Justice, in conversation 
with another member of the Su- 
preme court the other day, was 
overheard to say that he thought 
the policemen must think, when 
they see him running about late at 
night, that a burglar must be escap- 
ing, but on a closer look they say 
to themselves: ‘Oh, no; it’s only 
that fool judge.’ 

“The Justice is very particular 
what he eats and never touches 
meat of any kind. He likes mush- 
rooms and is raising a crop of very 
choice ones in his cellar. He never 
drinks coffee. 

“The Justice is a particularly 
healthy man, very active, and a 
hard worker. and is very popular 
with the lawyers on his circuit, 
which comprises Camden, Burling- 


* ton and Gloucester counties. 


“As a pastime, and a diversion 
from his legal duties, Justice Garri- 
son is deeply interested in the study 
of theology. His father was one of 
the leading Episcopal ministers of 
South Jersey. The Justice deliv- 
ered an address before the State 
Bar Association at Allenhurst, last 
spring, upon “The Invisible Power,’ 
and has written a review of two 
books on religious subjects for a 
recent number of ‘The Conserv- 
ator,’ the books being Professor 
James’ ‘Varieties of Religious Ex- 
perience,’ and ‘Human Personality 
and Its Survival of Bodily Death,’ 
by the late Frederick Myers. Mr. 
Garrison is a deep metaphysical 
thinker. Before studying law Jus- 
tice Garrison was a practicing phy- 
sician and was successful in that 
profession.” 








